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Honorable Robert i, dirkpatrick :
8pecinl Attornay for Hidalgo County
ddivburg, T

Doar Mr., Kirkpatricks Opinion Yo, 0-24
Rey Authority the County
and State to .malke rebate
of uﬁﬁay~yc1d as taxes

o migtake of
fact ls"to qwnérship of

the proportr hne tax~-
This will ackno of your 1ettcr of
May 28, 1940, requesting this departmont,
as Tollowss

E¥re. Maxy B,
ui:rly

oass e& et.
2 receipts ware

vt she pet ot‘Lotﬁinseottm
, WHoreds in ith and in fact her pro-
;rty 1s de:-ribed as Lot ¢ in Soetion 10,
Ib other words, Lrs. Forry intended to pay
C ty taxss on the mo which
on which she 1ived but hed a
2 as to the number of her lot.

¢ truo cwner of Lot 8§ is a non-
residant erd ks rofusos to domponsate krs.
Farry for the taxes paid on this mroperty

and also rofuses to pay the taxes on Lot @
which, of courge, would make Mrs. Ferry whole.

*Az an official of this oounty, i wonld

1ike to have your official opinion on the followtng
ratters, to~wit}

HO COMMUNITATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

16:
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®1. Can the County and State legally re-
bate to Mrs. Ferry the woney which sgha to
discharge taxea assessed againgt Lot 8, when
such taxos were paid under thoe mistaken belilesf
that she was the owner of this preperty?

*2. In the ovent such moneys are refund-
od, wiil the non-rosident ownor of Lot 8 have a
ocopplete dofense to a sult brought to enforee
paymont of taxoes asssossed against said propertyt

®*3. If the money can not be legslly refund-
od, is thero any other legal method by which Mrs.
Ferry may obtain relief from the unfortunate sit-
uation which she finds hergelf inr*

Wa will nuwber the paragraphs of our opinion to
correcspond with your questiong above sot forth.

1., The taxes paid by Mrs. Ferry, which have
gone to the 8tate, or which are hold by the Collestor for
the State, may not be rebatod cor repaid to Mre. Ferry.
Article VIiIXI, Soction 8, of our Constitution declares;

"No momeoy shall be drawn from the Treas~

ury but in parsuance of e specific apmpropria-
tion mede by law," '

¥With rospect to this immedlate matter, our Opin-
ions Nog, G~1740 and 0-2081 are in point and decisive.

The County, however, may lawfully return to Mra.
Feorry money paid by her under the wmistake of fact set forth
by you, and it 1is the County's duty to make such rofund.
This is the ordinary rule of equity applicable to the ro-
covary of wmoney pald under a mistake of fact. Clack v. Tay-
lor eoﬂnty' 3 ?i'ill) 01"r Cag. Ct. of APP.,EW- 202, Barth
ve. Jostor, 3 (Will§ Civ. Cas. Ct, of App.,S8ac, 223; Michalke
Y3 » hrom’ 185 &. W 429' Clark vs., B!‘adloy, 270 8., Y. 1050’
Jevwott S{ate Bank vs. Corsicana Rat!'l Bank, 187 8. ¥. 747.
Seo alsc our Upinion Xo, 0-2083.

The fact that the person mking such paywont had
u8ans of Lknowing the true facts does net preclude hic from
rogovering back the money on the ground of a miatake es to
that fact of which he did not have actual knowledge. Alston
vs. Richardsos, 51 Tox. 1 Houston & T. €, By. Co. ve. Hughes,
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133 8. ¥. '?31; Clarh va. Bl.‘adlay, 270 8. W. 1080. Our
Opinions NKes. (-1268 and ¢-1740 are in point and docis-
ive of this queation.

2., We make no answer to youwr question No, 2
beocausge it is not the duty or privilege of thisg depart-
mant to0 rondoer oplnions for the benefit of private per-
sons only. This question does not eomcern any duty im-
posed by law upon any cfflcer of this State to whom we
owe the duty of advice.

3. No answer is necessary to yvour ¢uastion
Ho. 3 in viow of our answer to question No, i,

Copios of depurtmental opinions above cited
are enclosad herawith.

Trusting that this will bave satisfactorily
angwored your questions, we are

Yory truly yours
ATTOANEY GENERAL OF TEXAS

By (:%/t{; _J_JL”L-Ag
Agsistant
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